BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
STATE OF CALIFORNIA

[n the Matter of the Accusation Againsl: Case No. PT-2003-1245

RICHARD LOYD GRAY .
285 . Red Oak Street OAH No. 2008060293
| Porterville, CA 93257

Psvchiatric Nurse License No.
P 30032

Respondent.

DECISION

The attached Proposed Decision of the Administrative Law Judge is hereby adopled by the
| Board of Vocational Nursing and Psychiatric Techniclans as the final Decision in the abgve-entitled

matier,

T}}is Diecizion shall become effective on March 11. 20058,

IT IS SO ORDERED this 9th day of February, 2009,
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Respondents, |
PROPOSED DECISION

O Ocleber 21, October 27 and Oetober 23, 2008, In Portervillz, Califorma,
Ann Elizabeth Sarli, Adminiswative Law Judge. Office of Administrative Hearings,
Sigle of California, heard this matter,

Jennifer S. Cady, Deputy Atlomey Genperal, represented the complainant.

Ben Aliamano, Attorney al Law, represented responderus Janetie Clement and
Mark Renzel.



Steven Bassolf, Afiormey at Law, reprasentcd respanderts Richard Gray.
Laurire Luckey and Edward Salazar.

Syvidence was recsived, the recard was ciomed and the matter was submiiled on
Qctober 27, 2008, '

PROCEDURAL FINDINGS

s The Board of Vocational Nursing and Psvehiziric Technicians 1ssued
Pevehiatric Technician licerses to respondents as foliows:

Number PT 19120 to Edward $. Salazar (Salazar) on Aprit 4. 1579, Tris
lizense sxpired February 2006 and has not been renawed.

Nurber PT 20339 to Laurine P. Luckey (]uckey) or QOctober £, S980,

“umher PT 24049 <o Janette Lynn Clement (Clement) & k.a. fanstte Lynn
Fischer on August 27, 1983,

“umher PT 26367 1 Mark Steven Reitze) (Reitzelt on Aoril 19, 1589,
Nymber PT 30932 1o Richard Love Gray (Gray) on May 14, 2001,

Z: [ February 2008, Teresa Belio Jones, Executive Officer, Board of
Vocationa Nersing and Peychiatric Technicians, made and fited Accusations against
respondents, in ner official capacity. The Accusations allege that respondents acted
balow ‘he standard o7 care in respecl 10 contaimment of a client on April 13, 2003,

ok Respondents timely filed Notices of Defense. Tha marters were
sonsolidated for hearing and the matter was set for hearing acfore an Adminiswrative
Law Judge with tne Office of Administrative Hearings, an indspendent adjucicative
agency of the Staie of Caiifornia. pursusnt Lo Government Code section 11200 o1 seq.

FACTUAL FINDINGS

1. The Portesville Developmental Center (PDC) is a state-operatsd Faciitty
which serves paozic with developmental disabiizties. Many of the individuals served
a1 PTIC have sariovs medical and/or behavioral problerns and requirs services within a
sccure treasment program, Many of the cliens are in the mitd 1o moderate rargs ol
mental retardation and have come in contact with the legal system. The courts hayve
determined them to he a danger to themsclves or others and/or incompetent 10 stand
wrial. Additionally. the courts have determined that they mez: the criteriz requiring
creatment in a secure area. fn 2003, PDC had 2 popuiation of abaut 300 clients.

)
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3 Whnen PDC ires psychiatric technicians, it requires ther to take Aclive
Traaument Crisis Managerent Training (ATCM) during orientation.” The pswchiatric
tschnician must repeat this training yearly. ATCM is a systernatic approsach to
addressing out-of-control behavior. ATCM wraining is designad 10 provide the

nsv chiatric technician with techniques for varbal and physical interventions, The goa)
is to prevent out-of-vonrel behaviors, and i not possible, resolve these situations
safelv and calmly.

ATCM training provides instruction on safely regiraining chents
(containment). ATCM teaches 4 ieam approach 1o physical restraint. In 2002 and;
2003, the ATCM training instructed that a minimum of two people 18 required (o
perform a containment. In the event a containraent was DECESSAry, ONe person should
cestrain each of the client’s arms. Ldeally, the heaviest and talies staff members
should securs the arms of large clients. 1Fadditional staff were available, these
additional persons should restrair the client’s Jegs. If an additionat person was
available, and the legs and arms were restrained, that person should move 1o the top
of the client’s head and get-down on one Knee and protect the clieni’s head so the
client couid not bang his head on the floor. This pesson was 10 “shadow™ the head by
placing his hands in a laced cupped posilion abour two inches over the head, If the
cliant lifts his head off the floor he can not gain mementum and bang his head on the
floor. The staff thal ave restraininig the client’s arms wers instrucied that they could
look away from the ciient to avoid the client spitting in their eyes. The ATCM
training instructs that the safest procedure when there is only one staff person
avaiiable is to avoid, evade or escape the aggressor until help arrives.

Additionally, the ATCM training instructed that a two-person wall restraint 13
preferable to a takedown and prone containment. The manual provided to physical
‘therapists instructs as follows: '

CAUTION'! Prone containments are the most
restrictive of the physical interventions. The process
poses potential dangers of injury to both client and staff.
‘A5 such it should be utiiized as-a last resort measure akier
other, less resimiciive forms of intervention have {ailad.

A clear and present danger of injury must exist and
staff must perceive thal an immediaig threat o safety s
present,

THERE ARE NO ONE-PERSON CONTAINMENT
PROCEDURES. ALLPHYSICAL INTERVENTIONS
CFHAT REQUIRE CONTAINMEN MINIMALLY
UTILIZE TWO — PERSON CONTAINMENT
PROCEDURES. THE MAXIMUM NUMBER OF

! This training weas formeriy sntitled “Managing Assanitive Behavior (MAB™



STAEF FOR PRONE PHYSICAL CONTAINMENT IS
FIWE. femphasis in original]

The ATCM training srphasized (his material in a manual and in a PowerPoint
presentation. Additionaily, the staff sraciiced effective containment procedures
during the training. Respondeants, who were all PDC employees, peceived this
raining on orlentation and vearly thereafier. Clemem, who wes pew o PDC.
recaived this training it her oriertation and had received it previgusly in the othar
facilitizs in which she had worked. '

{n addition to their training, respondents were provided with periacic hullziing
cutlining their resporsibilities in behavior management. Rsspondents were nrovided
Facility Bulietins which set orth the conditions for containment and the prohubition
on contzinment by Tewer than pwo persons.

3 [ April 2003, respondents were familiar with ATCM containment
procedures, they were aware of the prohibizian against one-person cortainment, and
they wore aware of the dangers of inappropriste containments, o themsclves and
clierts. Respondents kad all participated in muliiple containiments nrior io April
2003,

4, A M2 had been 2 client of PDC since 1997, Previously, he had been a
client of Camarillo S:ate Hospital and Developmental Center until that facility closed
in 1997, AM. was cormnmittad to PDC by court arder, pursuant to Welfars and
Institutions Code section 6500, as 2 danger to himsel[ and others. AM. had an 10 of
63. which gualified him as mildly mentally retarded. He was deaf and mute. but was
able to mead iips. He was alsa diagnosed with paranoid schizephrenia and had
previous psychiatric dizgnoses which included antisocial personality disorder and
pedophilia. AM.’s history includec incidents involving physical altercations, threats
v staff, intimidation, iving, noncornpliance and various criminal acts. On May 8,
2002, staff osvchoiogist Clint Soares wrote!

The cambination of this history which includes a variety of

dangerous and disturbed behaviors and his perjodic severe

assaultive anc aggressive behavior even in a secure and highty

supsrvised enviranmen: and whiie on antipsychatic medication

strongly supports the continued preserce in | AN of

unaccestahiy high potential for dangerous behavior. .. based o

hiz oter; unprediclable aggressive and assaulted dehevior towards

either peers or staff, AM. presenis a clear danger to others in his

EUVITANIMENL,

*PDIC elents are relzrred 1o herein By their initials in crder Lo protect their confidentiziity.



 AM. aiso suffered from hyperiension. He was prescnibed an antipsychollc
medication, queliapine, and a medication.for hyperiension, propanolol, In 2603, AM.
cesided on unit 17, 2 secure. forensic unit, He wag 37 years old, 6 feet tall and
weighed at leasl 250 pounds. He was very proud of his size and enjoyed
demonstrating his strength.

5, On Thursday, April 10, 2003, AM. refused to take any of s
medications. Toward the end of the day, he became upset and aggressive, enlered the
facitity laundry room and refused 1o Jeave, Facility police were called and when they
arrived A M. Tan down the hall and broke ofi-a door handle while trving to get out of
the building., He was placed in restraints and was evatuated by the facility phiysician
Dr. Roberts. Dr. Roberts gave A M. intramuscular iniections of Ativan and Haldol to
control symploms of psychosis. A “crisis revicw” was conducied. AM. agreec to
take his medications. $taff agreed that if A.M. again refused to take his medications,
the nurse practitionsr would notify Dr. Roberts and Dr. Roberts would reevaluate
A M., after the weekend. On April 11, 2003 AM. accepied all hizs madications. On
April 12, 2003, Saturday, A M. refused all medications the entire day.

6. Gray was on duty that Saturday and noufied thenurse practilioner that
AM. was refusing his medications and acting In 2 bizarre fashion. At one point
during the day, A.M. refused to return from the rear courtyard, He would not come in
antil facility police amrived. That evening. A.M. pushed aside a fernale staff member
and ran ont the main door toward the sallyport. Gray and other staff members entered
the sally pors with facility police officers, and with that show of force, A.M. gave up
4nd came back into the facility. AM. cominued to exhibit agitated behavior by
pacing and standing near the frant door. He eventually went to sleep at 3 am. and

slept until noon on Sunday. When he awoke he refused his medications and refused
to eat,

7. Or Sunday, April 13, 2003, Gray reported for work on the 6:3( a.m. 10
3:00 p.m. shift, .Staff had advised him 1o enter ihe unit through an alternate door
becanse A.M. had been monitoring the entrance deor for an opportunity to escape
when someone entered. The staff assigned to unit 17 on April 13, 2003, were Gray,
Clement, Luckev, Remy Ocampo, Randy Burton and Salazar. At around 12:30 p.m.
Burton and Salazar lafi the unii to escort chients Lo the snack bar. Luckey had
escorted a client to the showers and was refurning o the unit’s technician stabon.
Gray, Clement and Ocampo were n the technician station. Clement was the med-
person, in charge of dispensing medications. She was in the back of the technician
station, in the “med room,” working on charts.

B. A M. was continuing to pacs in the hallway outside the technician
station. Ocampo had just gone out the right doar of the technician stabon and was
holding her keys in her hand 4o lock the iechnician staion-door when AM. grabbed
Ocampe's keys, Gray heard-Ocampo screafn “Rick, he has my keys!™ or words to that
effect. Gray ran eut the right door of the techmician station.and saw that AM. was



holding a resiraint key and was attempling to stab (Ocampo, Ocampa was backing up
against the wall holding her stomach. The resiraint key is a key with a knifzlike
anpearancs approximatety one and a helt ic two inches iong with a zhafl ending in &
soint. Gray wld AM. to give him the keys. A M, tried to stab Gray with the restraint
key. Gray backed away and sounded his alatim, summening help from adjacent units,
A* this poinr, Luckey was coming up the heli. Jray told Ocampo, Luckey and
Clement to o imo the technician station and lock the docor. Clement, Ocampn and
Luckey steyed in the technisien station until otier statt arrived several minuies later,

9. Meanwhile, A, M. had walked toward another chient, ¥.M., who was
sweeping the floor with a push broom. ¥ M. was approximately 6 fest tall and close
te 300 pounds. AN, stabbed V.M. with the regtraint key, in V.M.'s arm. chest anc
side. AM. then turned and headed down the other end of the haliway toward another
client K.B. K.B. had seen A.M. stab V.M. and as A.M. approached K.B., K.B. hit
A M. in the head, K.B. was also a large man, aporoximaieiy six foot four inches tall
and weighing close to 300 pounds, AM. turned around and started walking up the
kafiway back towards the technician station.

1. As A M. approached the technician siation Gray confronted AM. nthe
nallway. AM, attempted te'hit Gray and tore nis shirt. A.M. turhed back down the
haltway and Gray followed him, with V.M close hehind, K.B.came up to A, and
it him two faore times with uppercut punches. Gray was concemned that KB, and
V M, who were hoth targe men, would seriousty hurt AM. Grav was also concerned
that A.M. would continue wo stab staff and chients with the restraiol key. Gray Jumnes
an A, ¢ back, with his fight amm around A M.'s shoulders. Gray used his l2fi hand
ca ward off K.B. A.M. who was taller and heavier than Gray, bent aver at the walst
ander the weight of Gray. Gray’s feet came ot the grownd, The two decame
unbalancad and [l] o the door.

When they hit the floor, Gray remained on AM.s bacl, Gray's entire body
ley on A.M. 1B, came around to the front of the two ard attemipted to pick up
A M.’ head 1o smash it on the ground. Gray protected A.M."s head by placing his
right arm under A M."s left ear, 50 that Gray's arm was hetween AM.'s head and the
Qoor. AM.'s iead was turned o the right and Gray could see him braathing. Gray
ied Lo communicate to him that he needed to calm down. AM. tried to bite Gray’s
hicep and Gray moved his right arm 50 that AM. s chin was on top of Gray's elbow.
AM. was struggling to arise and was {rying &0 throw Gray off his hack. '

Grav was lying on the floor with his hody lying 7l length on AM."s Dack
and with bis r'ght arer under A.M.'s head [or aboul two minotes when Burton and
Reitzel arrved in respanse 1o the alarm. Gray remained lying on A.M.'s hack. with
his rignt arm around A.M."s neck and Gray’s right hand holding his ovwn lett hand.
Grav 10}d Reitzet to get the keys from A.M. Reaitvel wrestled the keys from AML.s
right hand. Reilzel then grabbed A.M.'s right arm, turned raward the wall and held
AM.s right arm in place. in the manner prescribed in the ATCM protocels, Burlon



grabbed the lefl a;rm and faced into the haliway, in the manner prescribed in the
ATCM protocols. Salazar arived and grabbed AM.s right leg, also in the manmer

prescribed in the ATCM protocols, Either client V.M. ot another staff memmber
srabbed the other isg. Gray called out for resiraints and remained on AM's back
while [.uckey defivered the restraims and assisted in placing the leg reslraints on
AM. AM. continued to try to throw Gray ofl his back. Faciliry police officers
arrived on the scene. An arm restraint was placed on A.Ms left wnst.

The stail atempted io pass the arm restraints from AM."s left wrist to the
right wrist while Gray remained lying on lop of him. Gray pulled up on A.M. o
allow the restrains to pass undemeath AN, from his Jeft to his right s)de. At this
point, Gray noticed that A.M. had stopped struggling. Gray got off A M. Gray had
been lying on A.M."s back for five i seven minutes. AM, was rolled over and was
a0t breathing. CPR was initiated. A.M. was transported to Sierra View Haspital
where he was pronounced dead. '

11, An auopsy was conducted by Gary A, Walter M. D. on Anril 13, 2003.
Dr. Waiter established the canse of death as “cardiac. dysthythmia due to prolenged
left carotid artery compression.” Dr. Walter commented thal “the cause of death
appears to include an element of asphyxia with vagal inhibition.” Dr. Walter noted..
that “there is & region of left supra-thyroid soft tissue hemorthage overlying the
inferior larynx/superficial trachea in this region.” He also noted that “the left mid '
varotid arlesy showed a region of surrounding sofl tissue hemorrhage.” The Deputy
Coroner concluded that “decedent expired as & result of Porterville Developmental |
Center staff attempting to restrain him during assaultive and combative behavior and
his death is classified as accidental” '

Allegations Against Gray

17.  The Accusation alieges that Gray's actions in containung A.M. were
mncompetent, grossly negiigent and constitned excessive force, mistreatment and
abuse of A.M. Complainant offsred persuasive expert opinion that Gray's action in
attermpiing a one-person containment was in vielaton of ATCM iraining and that the
standard of care for peychiatric technicians is to follow ATCM protocels. Expert
opinjon esteblished that Gray substantiaily departec from the standard of care
ordinarily possessed by and exercised by a reasonable Hcensed peychiatric technician
by: (1) jumping on AM.'s back; (2) retnainng on AM.'s back for five 1o seven
minutes; and {33 placing his right arm wnder A M.'s neck.

Gray contends that he had no cheice but to jurnp on AMLS back in order 1o
proiect him from approaching angry clients and 1o prevent A M. from stabbing other
people with the keys he was brandishing. A.M. could have seriously tnjured someone
with the keya, Gray belisved he was alens in addressing the crisis, a5 he had only
small women on his unit al the time and he believed they could not contain AM. He
undersiond that it might wake & few minutes for siaffers to arrjve from other units to



assist in = containment and felt ke had 10 tzke action. He falt ke could not oy to talk
o ALM. because e was deaf and could nou safely gat into a positon in front of AM.
hecause he would He between A M. and his anacker K.B.

The evidence is persuasive that Gray acted raskly, impulsively and witl: poor
judgrment in jumping on A M's back. He jgnored the ATCM protoen!s and ignored
‘he fuet that Clement and Luckey were also trained ir ATCM proocals. He should
bave asked for Clement’s and Luckey's assistance. The evidence is that Gray had
activated hiz alarm and he could count on other staff io assist him in & mitute or s9.

Even if Gray had acted appropriately in junping on A.M.'s back, remaining on
A M.'s back for several minutes after Reitzel and Salazar artived and secured AM."3
arms was grossly negligent, incompetent and constiruted sxcessive force. At heanng,
Gray offersd the axplanation thet he was unanle to get off A.M. s Sack without
stenning on Reitzel or Saiazar. Cray was not credible. The evidenca is persuasive
that Grav remainad “pancaked” on AM. s back without maxing any attempl 1o rise,
i an effort to keep kim down on the floor, even afier facility pobice had arrived.
Further, Gray's act'on of keeping his right arm around A M.’3 neck during the entirz
containment was grossly negligent, incompetent and constituted excessive force.
Gray testified that his srm did not put pressure on A.M 'z airway or throat and taat
Gray supparted his own body weight with nig elbaws 1o avoid pulling pressure on
A.M. This testimony was not credible. I1is not cradible that Gray could mainiain 2
position tving lengthways on AM's Dack, with his right amm around A M= head and
neck area, and supmort his weight with his elbows. The witness statements do not
supnort Grav's lestimony, and the avtopsy r2port identifies hemorrhaging at the
inferiar larynx superficial trachea and the left mid caratid arterv, the arcas where
AM.Ts head and neck came in contact with Gray's riglt arm.

While the-evidence is ciear that Gray's actions in jumping on AM.’s back,
remnaining on his back and placing his right arm around CGrav’s neck were grossly
negligent, mcompetent and constituted cxcessive foree, the evidence is also ciear that
Ciray had no majice toward A.M. and had no intent to harm him. Rather, Gray's
iatentions, however ruisguided, were 10 protect A.M., the s1aff and other patients.

Allegations Against Reitzel

13, The Accusalijon alieges that when Reitzel arrived on the scene, he saw
Gray lving on A.M. s hack with his arm around AM.'s neck, He also saw that AM.
was struggling. The Accusation aileges that Reize! should heve racognized thar Grey
vwas not using an approved ATCM containment procedure ang should hgve intervenad
to engure that praper containment procedures were foilowed. The A cousation alleges
that Reiszel’s failure to intervens constiluted gross neglipence, incompetence and
constituted use of excessive force. mistreatment and abuse 0f AM. '



Complainant offered pEI’Shaﬂl‘uE sxpert opinion that Reftzel substantialiy
departed from tae standard of care ordinarily possessed by and exercised by a
reasonable licensed psychiatric tschnician when he did not advise Gréy to get off
AM.’s back and neck or suggest an alternate method of containment which wmphed
with A TCM protocols. Complainan: did not prove that Raitzel, 1‘111'1'15611 used
excessive force or mistreated or abused A.M.

The Accusation further allsges that Reitze] committed acts of dishonesty in his
interviews with investigators Ioljow Lng ihé incident. It is alleged that Reitze! gave
“incongistent and different versions” of the position he was 1o and the posﬂmn Gray
wag in during the containment of clisnt A, M., and that his gecount was “in {otal
opposition to the account of events by PT Grav i

Al the outset, it is re:ct}gnizad that Reitzel's version of the respective positions
of himself and Gray during the containment of A.M, were in conflict. The Tact that
Reitzal's account was “in total oppesition to the account. ™ given by Gray, or anyvons
else, does not, in itself, constitute grounds for an allegation of dishonesty. The fact
that their staternemnts were in conflict dees not mean that Reitzel was dishonest. The
inguiry here is whether Reitzel's statements to inv estigalors were dlshlane;t

Reitzel was interviewed on April 30, 2003, by two investigators, Robert
Friedmar, Senior Special Investigator wilh the Department of Developmental-
Services and Special Investigator Joe Baumngardner, who was employed by with PDC.
Reitzel bad a union representative accompany him. Reitzsl was advised he was as being
questioned as part of an oificial investigation and he was directed to answet all
questions honestly and completely. He was advised that his refusal to answer, or any
- iype of evasion, deception, dishonesty or lack of cooperation could conatitute
insubordination and‘or inexcusable neglect of duty and result in disciplinary action up -
to and including dismissal from his employment. Hewas advised that his statements
and tne evidence gained by reason of his statements could not be used in.a cnmlnai
proceeding. Reitzel agreed that he understood the advisements.

Reiizel related that he arived on unit §7 about a minule to a minvie.and a hal{
after he heard the alarm. Luckey mes bim at the door to unit 17 and pointed down the
hallway. There he saw a couple of clients and Gray on the floor with A.M. Thers
were na other stafl members there. Reitzel told investigators hat A. M. was Iying on
his Tight side with his right hand sucked under his body. Reitzel had to dig the keys
out of A.M.'s right hand. Reitze] told investigarors that Gray was nat on top of A.M.
and was not Lying on AM.'s back. Hz demonsirated Gray's position with Gray
cronched on his kness over A M.'s head, with'his hands securing AM.'s head. Reitzel
s21d he did not see where Gray's.arms were in r2lation to A M/ shead. As soor as
Reitze] got the keys from A, he grasped AM.s right arm, secured I, and loeked
away from A.M. s that AM. could not spit on him. He assumed that other people
secured A.M.'s lefl arm and legs bacause A, was moved from his right side into a
prone position.



NDuring his inlerview, Reitzel concadad that Gray could have zotter on AM.'s
beck after Reitze! secured A M.'s right arnte. However, Reitzel stated he woulc not
heve seen Gray petl on AM.'s back bocause Reitzel's face was rarned away from AM.
1eter i the interview, Reitzel stated that when he frst got to the scene he “wasn't
esmecially Jooking to ses where this person {Gray] was in paricuiar.,” e again
aclnowledged that Gray could heve gotten anta AM.s back when thesy had gone inta
arone comtaiament, but he did not see thal and “wasn't aware af the pariculars of
what Rick was pariicutarly doing.” '

Later in the intervigw, Reitzel was sold that his recollesction o whare Gray was
whan he arived on the scene was inconsisient with other accounts, He was “given ar
apportunity 1o think about it Reitzel then explained and deseribed Gray's position.
Grav's body was positionad over AM.'s body so tha! “he would have had o have his
side possibiv on top of him coming around the front - to the head.™ He elso deseribed
Gray's 2rms as lucked up underneath A M.s head with the hand of one arm gradbing
‘he wrist of the other. Gifford then asked him, “Is it true that when you waiked onto
e unit and 2ssessed the situation Rick [Gray] was at the heac as vou described
originalive™ Reitzel responded, “Well, when [ sey he was al the head, [ mean he was
in front of the head and the head area and the upper bady and the shouiders across the
hack.” “He may have been more around him than [ stalzd pefore.” When asked what
he raeant by “around,” he stated, “Well, more wrapped around his head area.” Later,
after investioators told Reitze] that this was a death invests gation and a serious matter,
they asiced nim “Fsn't i3 true that Rick was never up in that position by his head the
way vou described it earlier?® After clarifving the guestion, Reitzel answered “ves”

~and 1 want to elp you out here”

At hearing, Reitzel testified that when he arrived on the scene he saw Gray,
not on A.M.'s back, but holding bis fiead in the pasition he descrived m us statement,
He explained that e had been hadgered during the mierview, was exhausted, and was
‘ust trying 1o give the investigators what they wanted. A reading of the transcripi of
the investigational interview confirms that Reitze! was repeatedly questioned and nis
version of events was continuously zhailenged by the investigators. The transcript
dermnonstrates Reitzel's halfhearted agreement with investjgators that he had not seen
(Gray crouched by A.M.'s head when he amrived at the scene. However, the transcript
glse reveals Reitzel's svasivensss during the entire interview, Further, Reizel's
description of Gray's position when Reitzel ammved on the scene is sitnply not
credible, and it is not credible that Reitzel could have heon mistaken, Reitzel stated
that A.M. was struggling 1o get up when Reitzel arvived. Yet he also stated that Gray
was crouched by AM.'s head and these were clients at A.M.'s Teet. Iis na cradible
that A W would have needed to struggie to get up 1f Gray had been standing,
crouched aver His head, with ciients at his feel. Later, Reitzel indicated Gray was

ctually holding A.M.'s head, and it is aisc not credibie that this restraint alone, with
slients holding the fet, wouwld have keot A M. or. the ground.



Fusther, at hearing, Reitzel was asked if he ever saw Gray on A M. s back. He
responded thar “whern we were getling off [A. M.} and | L@J_r_ned ne [Gray] was getting
off the back $0 at some point 1 assums he was on [A M s back.” This response is in
sharp contrast to his stalements during the jaterview that he never saw (ray on AM.s
vack ar even felt his pressnce there. ' :

Finally, the evidence 13 clear that Gray was on A.ML's back during the entire
containment, and not crouched over A Ms head. 1t is not credible that Reitze] did
not see that.

Allegations Against Salazar

14,  The Accusation alieges thai when Salazar arrived on the scene, he saw
Gray lving on AM."s back with his arm-around A.M.'s nack. He also saw that A.M.
was struggiing. The Accusation alleges thal Salazar should have recognized that
.Gray was.not using an approved ATCM containment procedure and should have
intervenad Lo engure that proper containment procedures were followed. The.
Accusation alieges thai Salazar's failure to intervene constituted gross negligence,
incompetence, use of axcessive force, mistreatmeant and abuse of AM, ‘

o his staternent to investigators, Salazar admitted that he saw Gray on A.M.s
back with his arm around A.M.'s neck. Complamnart offersd persuasive expert
opinion that Salazar subslantially departed from the standard of care ordinarily
possessed by and-exercised by a roasonable licensed psychiatric technictan when he.
did not advise Gray to.get off of A.M.’s back and neck or suggest an alternaie method
of containment which complied with ATCM protocols. Complainant did not prove
that Salazar, himself, used excessive force or mistreated or abused A .M.

Allegations Against Clement

15.  The Accusation alleges that when Clement beard Gray sound the-alarm
she remained in the technician station unti} other staff members responded to the
alarm. The Accusation alleges that.she did not assist Gray by responding to the.
alarm, as reauired by PDC policies and procedures and her training as a psychiatric
techiician, After several minutes, Clement went down the hall and saw Cray on top
of A M. with his arm around A.M.*s neck. The Accusation alieges that Clement
shauld have recogmized that Gray was not using an approved ATCM contalnment
procedure and she shouid have inervened to ensure thal proper containment
procedurss were followed. The Accusation aileges that Clement's failure to intervens
constituted gross negligence and incompeience.

 Complainant offered experi-opinion that Clement substantiatly deparied from
the standard of cars ordinarily pessessed by and exercised by 2 reasonable licensed
psychiatric technician when she stayed in the technician station and did not assist
Gray with AM. She further substantially departed from the standard of care when
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<he did not acvise Gray to get off of AM s back and nzck or sugpest an aliernate
method of containment which complied with ATCM protocols..

Respendents offered expert testimony to the elfect that Clement ussd ner time
“appropriately™ by caliing for assistznee and hen walking down the hall ta ask Gray
whether 7z needed a restraint order. Respondents expert alse offered the opimiat: that
Luckev and Clement, because of their st all stature and Hght weight, might not nave
heen useful in holding AM.'s arms down in the containment, although they could
nave assisted in hoiding AM.'s legs down.

The avicdence is persuasive that Clement was trained to assist in sttuations like
‘he ane that presented here, and that she had a duty to assist Gray. She couid have
assisted in a variety of ways to attempt to diffuse te s tuation, o if necessary, 2ssist
Gray in containing A.M. in a safe manner, (lement substantially deparied from the
standard of care when she faited ta assist in the safe handling and comtainment of
A M. The evidence js persuasive that Clement suhstantially departed from the
stancard of care by failing to tell Gray to get of A M.'s back or suggest ar allernate.
meihod of containment whicl complied with AT CM protocots,

The Accusation a'so ajleges that Clement commitied acts of dishonesty during
snterviews with investigators. in that she gave inconsistent and different versions of
st aecurred and her rendition was in fotal apposition ta the account of events givea
v Gray and others present, Clement, in her slatament to investigators on & May 8
2003, stated that after help arrived and she knew that A.M. was probably contained,
she walked down the hail o ask whether they needed an order from the physician for
pjacement of restraints. She was not “paying a lot of attention” to who was
positioned where, and she remembers Gray being on. A M.'s left side “but [ don™
remember il he was iaving across his back or nol.” Gray thent told har 1o gzt the
sestraint order, There was na dirsst 2vidence ta impeact Clement's assertion that she
sould not tel! who was positioned where. But. the inference car properly be dravwi
that becauss Clement actually spoke with Gray when he told her to g2l 3 restraing
order, she must have seen where he was positioned, and he was on A.Ms back. For
fese reasons, the evidence is persuasive that Clement was dishanest in her statement
to Investigators.

Alfegations Against Luckey

16, The Accusation alleges that when Lucksy heard Gray sound the alammn,
rather than zssist a cowarker by responding to the alarm as is required by PDC
policies and progedures and her fraining as a psyeiiatric technician, she eerealed o
the technician statior. She remained in the lechnician station until other stall
memsers respanded 1o Gray's alarm. She apetizd the door to the tschnician siation
and heard someone tei! her to bring the resiraints. She brought 1he restraints and
assigred in putling them on AMs iegs. The Accusation alleges that Luckey should
have communicated with fellow staff members on an apprapriate contaimment



pracedure and strategy for contaiping A.M. and that she failed to follow PDL podicies

and training in that. she neglected 1o perform ber duty to pmte&l the salety and welfare

of A.M. The Aceusation. E.ﬂEgﬂS that Luckey’s {ailure to intervene Mﬂﬂbtlmtﬁ-d £ras:
negligence and incomperance.

Complaingnt ofiered expert opinion that Luckey supstantially departed from
the standard of cars ordinarily pc:smssec by and exercised by a reasonable licensed
psvchiatric technician when she stayed in the techmman station and did not assist
Gray with A. M. The evidence is persuasive that Luckey was trained to assistin
sitmations like the one that presented here a"u.jl that she had a duly 1o assist Gray. She
could have assisted in a variety of ways to attempt to diffuse the situation, or if
necessary, assist Gray in containidg A.M. in a safe manner. Luckey subsiantially’
departed from the standard of care when she {ailed to assist in the safe handling and
containment of A.M. The evidence is persuasive that Luckey also substantially
denarted from the standard of care by failing to.fell Gray io get off AM's back or
suggesl an altenate method of containment which complied with ATCM protocols.

Raspandents alfered expert testimeny 1o the effect that Luckey vsed her ume
“appropriately” in the techrician station, bringing Ocampo inte the technician station,
calling for assistance, and then bringing restraints to the scene of the containment and
applying them to A M.'s legs. Respundents' expert alsa.offered the opimnion that
Luckey and Clement, because of thejr small stature and light weight, might nothave
been useful in holding A M.'s arms down in the containment. However, he testified |
on ¢ross examination that they could have assisted in holding A.M.'s legs down. The
evidence is persuasive however that Luckey should have acted according io hex
ATCM training. Instead she retreated 1o the technician station and stayed there out of
fzar, Rather than leaving Grav alone with A M., she should have worked with {}ra}I
and Clement to form a plan to handle AN safeh uritil help arrived.

The Accusation atso alleges that Luckey committed acts of dishonesty during
interviews with investigators, in that she gave inconsistenl and different versions of
what occurred and her rendition was in total opposition to the account of events given
by Gray and-others. Luckey, in her statement to-investigators ona.May 1, 2003, suid
that she never saw Grav on A.M.'s back. Shesaid that, initially, Gray.1old her io take
Ocarmpo into the tschnician station. When she wied 1o exit the technician station,
Gray taid her to get back inside. She stayed inside the technician siation and when
she heard a loud hoom she called the facility police. She did not get through
immediatelv and had tc call again. She finally reached the operator and told the
operator they nsedad help on unit 17. When other staff.arrived in answer 1o Gray's
atarm. Luckev opened the technician station deor and looked down the hall, When
she looked down the hall Gray yelled 1o her wo got the resiraints and she noticed that
Gray was standing. When she brought the restraints A.M. was on his storach on the
floor. Shetoldinvestigators-she did not know where Gray was but that he was.“dewn
there somewtiere. Tdon't know where, Atleast Ithink he was, [ didn't -- I don't
know.” A, M was strugeling while she was 1rying to pat the restraints on him. she
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states nal sa¢ bad asked evervone waere Gray was when she began putting on lzg
eectpains bocause she wasn't sure where e was and she couddin’t really sec whers he
was. People kept saying “thers” and she asked “where? She stated that there were
s0 many people around that she was not sure where Crray wak.

The evidence is persuasive that Luckey was dishonesl in her responses 1o the
itvestizators when she lold them she did not know wherse (ray was and did not sec
i'm on top of AM. It is not credible that she couid have strugzled with placing eg
resirzints on A M. {or several minutes and not seen Gray lying on top o7 AM.

Indeed, Gray's legs, although shorter than A M5, would Dave deen in the arss around
where Luckey was applying the restraints, ' ;

Becansa the evidence ispersuasive that Luckey sew Gray on 1 of AN, the
evidence is persuasive that Luckey substantialiy departed trom the stan dard of care by
failing ‘o advise Gray to get off AMs back or suggest an alternate metnod of
containment which compiied with ATCM srotocals.

Factors in Justification, Mitigation. Aggravation and Rerabilitalion

17 As set forli above, respondenis have subjected their psychatric
techrician licensas to discipline, However, in consideration of what, i any, discipline
should be imposed, licensees may introduce evidence of extenuating ciroumnslances.
Licensses may introduce evidence which tends to shaw justification anc mitigation,
as well as evidence of rehabilitation, (Arneson v Fox (1980) 28 Cal 3d 440, 449),
Compainant may introduce evidence of aggravalion.

18 Inaggravation, A.M. diac as a resudt of improper conlainment, Also i
aggravation is the fact that respondents acted in complete disregard of their training
and professional standards. Alsc in aggravation, in respect to Reitzel, Clement and
Luckey, i the fact (hat they were evasive and lacked candor in their stalements to
invest'gators. All the respondents, with the exceplion of Salazar whe did nol appear,
were 1653 than candid at hearing 2s well. Reitzel, Clement and Luckey maintained
that they did aot see Gray lving on 1op of AM. Giray coteradicted kis staiements to
investigators, in an offort to minimize his responsibiiity, Forirstance. he testified that
he never jumped on A M.z back. In his statement ta investigators, he clearly
described the fact that he jumped onto. A.M.s back and he introduced that phrase into
* the conversation. [n his statements w investigators, 1o admitted he Lad been tying on
& M's back the entire time of the containment. During testimony at hearing he began
{0 speak in terms of lving on the right side ol AM.'s body.

19, ‘There are multipie extenualing circumstances that contributed Lo AMs
improper containment and resulting death, Foremost is the failurs of medica:
personnel at PHC to respond to staif notification that A.M., & dangerous and
psychotic ciient, was not taking his antipsychotic medication. The problem was
complicated by the fact that unit 17 housed soms of the lareest and heaviest clients,
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who were 2150 the mosl combative, That unil was staffed with three women whe
weigheé less than 123 pounds, Two of whom were over 60 vears old. Ancther
sxtenualing circumstance is the fuct thal AM. was deaf and mute, and it was
therefore very difficultip reason with him. It was only natural, in the situation that
unfolded here, for stadt to fear for their own safety. All of these factors mitigate the
Fact thay Gray aémpted to contzin A.M. himself, and mitigate the facr that Clemen
and Luckey did not discuss or participate in a proper containment. These factors do
not, however, miligate the fact that Gray remained or: AM.'s back when slaff begar
arriving, and the keys were removed from A M., and they dc;.__nnt.miiigaié the fact that
Clemenl, Luckey, Reitze) and Salazar did not intervene at that point for AM.'s safety,

20 Salazar did not appear and did nov introduce any evidence of
rehabilitation. His psychiatric technician license expired in 2006 and has not been
renewed.

: 31.  Inrespect ta rehabililation, the Accusations wers filed againsl
respandents almost five years after the death of A.M. There was no evidapce that
respondants had apy prior:or subsequent discipline action taken by the board.
Luckey, Clemens, Rettzel and Gray have comtinued to work as paychiatric techmicians
singe that time. Luckey retired from FDC, with disciplinary charges pending, but was
retainad 23 a retired anmuitant and has been working part time at PDC. Clement toolk
a psychiatric technician position with the Department of Corrections and
wehabilitation. Reitzel and Gray remained at PDC after a period of suspension.
Witnesses testified on behalf of thege respondents, affirming that they are
conscientious and effective in the performance of their duties. All cominue to take
regular vearly waining on ATCM and effective interventon techniques. Due to the
delay in filing the Accusations, respondents have had the opportunity to demenstrate
a five and a half year period of compliance with statutes and regulations governing
the practice of psychiatric techmcians and compliance with the rules and regulations
of the faciiities inn which they work.

Cosis
22, Complainant submitied costs certifications in ihe following amounts:

Gray - $16,107.50 comprised of the legal work of three attorneys and other
saff from January 25, 2005, to the date of the hearing and totaling 946.5 hours
of work in 2003, 56 honrs of work in 2008 and 29 hours of work 1o 2007,
including 17 hours of pisading preparation. Compiaint alsc offered 2 cost
cortification for investigative services in the sumn of $2,897.5¢ (1.5 hours a
$144 per bowr and 13,5 hours at $173 per_hour. }

Clement - 513,733 comprised of the legal work of three atiomeys and other
staff from Jaruary 235, 2003, to the daie of the hearing totaling over 84 hours
of legal work. Complainant also ofiered a cost certification for investigative
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services in the sum nf$j07‘{1 S0(1.5 hours 2t $144 per hour and 16.3 hours at
$.73 per hour).

Luckey- $12.355.75 comprised of the legal work of three aum-ncy and other
staff from August 30, 2006, 1o the date of the Rearing totaling over 73 hours of
legal worls

Reitzel- $:4,720.50 comprised of the legal work of three attarneys. aricl.other
staff from February 17, 2003, (o the darte of the heariag totaling over %6 hours
of Tegal work. Complainant also offered a cest certitication for mf‘%’rlgatw
services in the sem 07 $2,551.50 (1.5 hours at $144 per hour and 13,3 hours a
$172 per hour).

Salazar- $10,925.50 comprised of ths Jegal work of three attorneys and other
stafl from January 25, 2003, to the date of the hearing totaling over 71 hotirs

of legai waork. Complamam also offered a cost certification for investigalive

sarvices in the sum of and investigative scrvices in the sum of $3.344.50 {one
hour at $144 per hour and 18.5 hours al $173 per hour]

The entive cost biil far investigation and prosecution of the case against all

respondents 15 379, 906,25,

LEGAL CONCLLUISIONS

1. Business and Professions Coxle’ section 4520 ~rovides that the Board

may discipiine any licensed psychiatric techmeian for any reason providaed in Articie
3{commencing with section 4520) of the Psyc chiatric Technictans Law, Section 4533,

provides:

The board may suspend ar revoke & license ssued
under this chapter [The Psychiatric Technicians Law
(section 4300 et s2q,)! for any of the foliowing!

{a} Unprofessional conduct, which includes, but is not
limited t¢, the following:

(1) Incompetence, or gross negligence in carrving
out asual psyehiatric iechnician funciions,

[*... 4

* all swrsutony references are 1o the Catifarnia Business and Professions Code unless otherwise indicated.



(1} The use of excessive lorceupan or misireatrient or
apuse of any patient...

[9..-%]

(r;) The commissicn of any act involving disnonesty,
when that action s substantially relaied to the duties and
fenetions of the licensees.

2. California Code of Reguiations, titie 16, section 2577, slates:

As ser forth in Section 4521 of the code, gross negligence s
deerned unprofessional conduct and is grounds for disciplinary
aclion. As used in Section 432 ] “gross negligence” means a
substantia; depariure from the standard of care which, under
<imilar circumstances, would have ordinariiy been exercised by
a competent licensed psychiatric technician, and winch has or
cauld have resulted in harm 1o the consumer, AR exercise ol 50
slight & degres of care as to justify the belief that there was a
conseious disregard or indifference for the health, safety, or
welfare of the consumer shall be considered a substantial
departurs from the above standard of.care.

Lad

Califormia Code of Regulations, title 16, section 2577 1, states:

As zer forth in Section 4321 of the code, Incompetence is deemed
unprofessional conduct and is grounds for disciplinary action. As used
in Ssction 4521, "ncompetence” means the tack of possession of and
the failure to exercise that degree of Jearning, skill, care and experience
ardinarily possessed and exercised by responsible licensed psychiatric
technicians. :

4. Californiz Code of Regulations, titie 16, section 2576.5, sets forth
multiple responsibilities of a licensed paychiatric fechnician, In pertinent part, this
seclion provides.

The licensed psychiatric technician performs services
requiring technical and manual skills which include the
foliowing:

(a) Uses and practices basic assSssment (data
collection), participates in planning, executss
‘mtervertions in accordance with the carz plan or
treatment pian, and comtritutes to evaluation.of



imdividualized interveniions reisted o the care plan or
[reatmen. piar.

(4} Provides direct patienticliant cars b which the
jlcenses:

11 Perfarms basic nursing ssrvices as definad in
subdivision (4]

5.4

(3} Applies commusicarion skilis for the pusose
of natienticlient care and sducatian.. .

1.4

5 California Code of Regulations, title 16, section 2576.6, slates in
pertinent part:

(a) A licensed psychiatric technician shall safeguard

natieats'/clients’ health and safety by actions that include
but are not limited to the follewing:

5. -1

(3) Performing services in accordance witn Section
125.6 of the Businsss anc Professions Code.
(b) A Hcensed psychiatric techmcian shall adhere 10
standards of the profession and shall incorporate ethical
and betavioral standards of professional practice which

include bur are not limited 1o the following:

(1% Maintaining custent <nowledge and skills for
sefe and competent practice;

91--%;

(c} A violation of this section consnlutes unprefessional
condug: for purnoses of initiating discipiinary action.

Fiplations hu Gray

f. As set forth in Factual Findings | through 12. Grav s sabjeci 10
ciscinlinary action under section 4321, gubdivision {2) (11, as defined by California
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Code of Regulatons, title 16, seclions 2376.0, 2576 6, 2577 and 25771, or the
zrounds of incompetence and pross negligence.

i As sel forth in Facteal Findings 1 through 12, Gray 13 subject o
dizcipiinary astion under section 4521, subdivision (1) on the grounds he used
excesstve force upor client A M.

Viplations by Reilzel

5. As get forth in Factual Findings 1 through 11 and 13, Reilzel is subject
to discipinary action under section 4321, subdivision (a} (1), as defined by California
Code of Regulations, title 16, seclions 2576.5, 2576.6, 2577 and 2577.1, on the
- grounds of ingompetence and gross negiigence.,

S, As set forth in Factual Findings | through 1land 13, Reitzel is subject
to disciplinary action under section 4521, subdivision (n)." on the grounds of
dishonesty.

10.  As set forth in Faciual Findings 1 through 1]and 13, Reitzel {5 not
subjecl to disciplinary action under section 452 1, subdivision (1) (abuse/excessive
forcel. This allegation 13 dismissed.

Violations ﬁy Salazar

110 Asset forth i Factual Findings | through 11 and 14, Salazar i subject
to disciplinary action under section 4521, subdivision (a) (1), as defined by California
Code of Regulations, title 16, seclions 2576.5, 2576.6, 2577 and 2377.1, on the
grounds of incompetence and gross negligence.

i2.  Asset forth in Factual Fandings 1 through 11 and 14, Salazar is not
subject to disciplinary action under section 4521, subdivision (1) (abuse/excessive
force). This allegation 15 dismissed.

Violations by Clement

13.  As sex forth in Factua® Findings 1 through 11 and 15, Clement is
subject 1o disciplinary action under section 4521, subdivision (2)(1), a5 delined by
California Cade of Regulations, title 16, sectionz 2576.3, 2576.6, 2377 and 2577.1, on
the grounds of incompelence and gross nagligence.

* At heaning, ‘he Accusations were amengsd to correct references to Business and Professions Code

section 4321, subdivision (m). 10 subdivizion (ot
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14 As set forth ia Factua, Findings ! through 1land 15, Clement is subjoct
ro discipiinary action under section 4321, subdivision {2k 0n the grovnds of
dishoresty.

Violutinns by Luckey

'S Asset forth in Faclual Findings 1 through 11 and |6, Luckey i3 zubjsct
1o disciplinary aztion under section 4521, suadivision (a) {1}, as defined by Califorria
Cods of Regulations, dtle 16, scctions 3576.5, 25764, 2577 and 28771, an the
grounds of incompelenes and gross neghgence.

16, As sct forth in Factual Findings 1 through *1 and 18, Euckey is subject
‘o disciplinary aclion under section 4521, subdivistan (nl, on the grounds of
dishoresty.

Disciplinary Considerations

7. The purpose of discipiinary proceedings i3 not i | unizh licensezs, bul
to profect the public. The death of AM. was a gravs and tragic consequence of
~egpondents’ failures to follow estabiished comtainment procedures, But, as set forth
in Fincings 17 through 21, there was sufficient svidence af mitigation and
rehahilitation, particularly the passage of five and one hali years without incidant, o
indicate that Gray, Clement, Luckey and Reiizel no longer pose a risk to clients.
However, the findings of dishonesty and the continued lack of candor at hearing that
these respondents displayed, indicates a lack of complete rehabilitation. 1t is thus in
the hest intercst of the public that these respondents serve a probaticnary period urder
terms and conditions designed to pratect the public.”

* This determinatiar is in accord with the guidance provided oy Califoreia Code of Regiletions, Tite 16,
cection 2524 and sacrion 257950, which provids in perungnr part:

In reaching a dezision on a diszipicay sesion under the Administrazive Procedure Act{Govemment Cods
section 11400 et 2.} the Board shail consider the discizlinary guidzlires entitled "DHscinlinary
Guidetines™, (Rev. 6719507, which are heredy incarparated by referznce. Doviation [rom thess ruidalnes,
inzluding the standard conditions o probation, is appropriste where the Boasd, in its sole dizcretion,
detersnines *hat the facts of the pariizular case warrant such £ deviation - far examzle, the presence af
mitigating factors: the age of tne case; evidentiany oroblems,

In detgrmintg whether revocation, suspensiar: o probation should e impesed in & given disomlinary
actior, the following factors should Se considered:

Matare and zevarine of the aci(sy, offense(s), or crimeis] undar consideration,
Actua. or potensial hann o che pubie,
Aetuzl or potential harrr to any satisnr

Overall discislinary record,



18. - Although the fuclors in mitigation apply to.Salazar ag well, Salazar did
noi producs -ewdenm, of ranablhiatmn Thus, Sujazar has failed 0 de:mc}nsiratﬁ thal
he does not conlinue to pase & risk 1o clmnts Salazat’s hcanae 18 explred However,
section 118, subdivision {b), provides that expiration of a license shali not depnve the
Board of jurisdiction to proceed with a dlSLlpllnaﬂ action during the period within
which the Jicense may be renewed, restored, reissued or reinstated. Uﬂ_der section
4543, the Board may renew an expired license at any time within four years after the
exXpIratien.

Assessmerti of Costy

19.  As sei forth in Finding 22, the total cost of investigation and
prosecution of this ratter was established as §79, 906.25. Section 125.3 provides in
nertinen: part that the Administrative Law Judge may direct a licentiate found ta have
commlued a violation or violations of the licensing aci to pay & sum not 1o exceed the
reasonable costs of the investigation and enforcement of the case. Accordingly, the
initiai inquiry is whether these costs ate rezsonable.

Complainant represents that the billing was disiributed among the respondents
om the basis of work done in connection with the charges against the various
respondents. Nevertheless, some of the chargss appear excessive and appeat to
overlap. For instance, the investigative charges total almost $12,000, yet the bulk of
the investigation was conducted by investigators for PDC and the Department of
Developmental Services in connection with actions by the employer. Complainant’s
investigator reviewed the extensive investigation record and prepared his own reports,
visited the site on one occasion and conducted limited interviews.

Owerall criminal actions taken by any federal, state or local apency or court.

Erior warmings on record or pricr remadiation.

Number an dfor variety of cerrent vislations.

Witigation «vigence. '

1n case of @ crimina: comviction, complisncs with terms of senternce andfor cour-crdesed probaton.
Time passed since ihe actis} or offensels) octurres.

If applisable, evidenze of procoedings io dishiss a canviction pursuant to Penal Code section 1283 .4,
Cooperation with the Board and ciner law enforcement or regulatoTy agencies,

Other rehiabilitation evidence.

[
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. The onat certiicatinns alsa indicare that multiple axomeys worked on

" preparing tais matter for hearing, There appears o be an overlap in preparation in
that as pew attormneys were assigned, they were reguired to become acquamted with
the case and state of the evidenze. Additionally, thers appears Lo be sign:ficant
overcharges in certain areas of the billing, For insiance. aithough the pizading in this
matter was almost identical for each af the five ~cspondents. the billing indicalgs &
charge for at ieast | (¢ hours of work nreparing the nleading, for each respondent. and
16 hours for proparing the picading against Gray, '

e totu cost of ciose to $80,000 is patently excassive given Lhat: the
investipation underiaken in this matter was conducted in larse part by other agencies;
this matter was preparcd and reviswed multipie {imes gver three years. by three
different attorneys; and although there were five reapondents, there was only one
incidant a3 issug.

Accordingly, the reasanable costs of investigation and prosccution of these
matters (s modilisc as folows:

Only the attorney’s fecs ingurred by Jennifer Cady were considered as legal
fees. This reduced the lezal fess (o the ©ollowing:

Gray: - $.7.613
Clemsnt: $£11.060
Luckey: $%,322
Reitzel: oy o
Salazar: $R.176

Further, the legal fe2s are reduced by 20% 10 an attempt 10 accaint far some of
the areas where billing appears excessive (or the task undertaken andfor averlaps
other cnarges, -

Giray: L0303
Clemen:: CSR.848
[uckey: 7457 nl

Reiizei $9.416.80
Nalxzar T&.540.80

Firallv. the investipative services are recuced a8 follows:

Gray: $2.897 reduced 1o $2.032 (climinate > hours of 7.3 aours).
Clement: $3.070 reduced 1o §2,025 leliminate Gve nours o 18 hours}
Sajarar $3.344,50 reduced 1o 52,479.50 (elimirate five hours of 19.5
hours]

Reitzel: 153 551,50 raduced 1o §1,686.50 {ciiminate five hours of 13
AT )



After the appropriate reduciions noted above, the total costs for the
investiganon and prosecution of the matier is $49,785.20. The amoumt atiributed 1o
_each respondent 15 as fellows: :

Gray:, $9,303 - $2,032 =$11,335
Clement: 56,848 +52.025 = 810,873
Luckey: S7.457.60 -
Reitzel: $6.416.50 + $1,686.50 = §11,103.30

Salazar: $6,540.80 — $2,479.50 = 59,020.30

20.. .M is determined that the above modified costs of ipvestigation and
prosecution of this matter are reasonable under section 125.3. However. the inquiry
a5 1o whether 1o impose these costs on respondents is governed by the California
Supreme Courl case of Zuckerman v. Board of Chiropraciic Examiners (2002) 29
Caldth 32, Zuckerman sets Torth the factors to be considered in determinng the
reasonableness of imnasing costs on & chiropractor disciplinec by the Board of
Chiropractic Examincrs. These factors should be applied to cost recovery schemes
applicabie 10.other governmental agencies.

The Zuckerman court held that “the Board must exercise its discretion 10
reduce or eliminate cost awards in 4 manner that will ensure that ... [costrecovery]
does not deter chiropractors with potentially. meritorious claims et defenses. from
exercising their right to a hearing.” The court established five consideraiions that.an
agency must take inta account when assessing the amount to be charged. The court
said:

[TThe Board must not assess the full costs af
investigation and prosecution when to do so will unfairly
penalize a chiropraclor who has commiitled some
misconduct buy wha has nsed the hearing process 10
oblain dismissal of other charges or a reduction in the .
severity of the discipline imposed. ‘The Board must
somsider the chiropractor’s “subjective good faith belief
it the merits of his or her position” [Citation| and
whether the chiropractor has raised a “cojorable
challenge™ to the proposed discipline {Citation.)
Furthermore, as in cost recoupment schemes in which the
sovernment seeks to recover [rom crimipa: defendants
the cost of their state-provided legal representation
[Citation] the Board must determine that the ¢hiropractor
will be financially able to make later payments. Finaily
the Board may not assess the fyll cests of nvestigation .
and prosecution wher it has-conducted a
disproportionately large investigation and prosscuion to



prove thal a chiropractor engaged i1 reiatively Innocuius
miscorduct.” '

In 110 matier. rospondents were given the oppomunity 19 apply the Zuckerman
Factlors to their situatons and io argue accordingly. Gray, Clement and Reifze!
established that they bad medes: salaries and modest family incomes, Luckey
sstanhlished thal she i3 reiired, receiving & small pension and Social Security, and is
working only intermitisnily al 2 modest wags.’

The remaining Zuckerman considerations are ofien ntertwined. The agency
raust assess 4 respondent’s *subjective good {aith helief in the mevits of ihis or her]
positions” and whether respondent vegised a coloreble chalienge o the preposed
discipline.” A related consideration is whether there hes been some raisconduct but
the respondent has used the hearing process o obtain dismissal o7 ather charges ara
reducton in (he severity of the discipling imposed.

Hers. the Accusations sought revocation or sugpension of licznses and
lmpasition of costs.t As sel forth below, respondents, with the exception of Salazar,
were sucaessful in obtaining a grant of probation rather than an oulright revocation ar
suspension, At hearing, respandenis raised a colorable challenge, notta whethar
there were grounds for discipline, but to whether revocation shouid be imposed, given
the mitigation presented and given the passage of five and & haif vears since the
incident. Addiiionally, both Reitzel and Salazar obtained dismissals of the charges o:
client abuse, mistrealment and excessive force.

Accordingly, given the financial poriraits of Gray., Reitzel, Clement and
Luckey, the grant of probation and these respondents’ good faith belie? that they had
saund defense of mitization, the costs of investigation and prosecution of this maker
are further reduced by one half for these respondents and they may nay Cos i
installment payments, 25 more fully sel forth in the Order.

gzt g, 45,

T fime of the serious drawkacks of the Zuckerman case is that comnlainart is at 2 disadvzrizge in rehutiing
respondent’s financial claims. Esen ifa hifizrcased procesding were iratituizd, wherein respondent was 1o
produce proof of his or her financial pasition ane cotrpiainant was parmitied discovery, the cost af sucn a
rroceeding might very well exceed the cosls soughl in the underlying actior.

£ pnother drawback it applying the Zucterme: factors is thal the Evecenee Code prokibits irtroducsion of
svigance of setiement offers. Thus, the Mindsr ol fagt cannal go hevond Lhe peralty ought ir the pleadings
in determining whether respondens bias achisved z reductior. of Lhe severiny of the diszipling “imposed.”
Without mnformacian as o whal discipiine the agency bas offered, i is impossible for the fndar o7 fact w
detammine whesher respondett “has used the hearing process 1o abtain ... a raduction in gz severity of the
discipling impossc.”



(ORDER.

Psyvchiatric Technician License Ne. PT 19120 issued to EDW ARD S
SALAZAR 1= REVOEKED.

3, EDWARD S, SALAZAR shal! pay the Buréa_u of Vocational Nurses
and Psvchiatric Technigians, or its designee, the sum of $9,020.30
3 Psvchiatric Technician License No. PT 30932 is ayed 1o 'R.ICT—L%RD
LOYD GRAY is REVOKED. However, revocallon 1§ STA": ED and a probationary
license snall issue for three {3 vears on the lerms and conditions below,

4, Pswehiatric Technician License P'T '“4'[349 1ssued 10 JANETTE LYNN
CLEMENT is REVOKED. However, revocation is STAYED and a probationary
license shall issue [or three {3) yzars on the terms and conditiens below.

3 Psvchiatric Technician Jicense PT 20539 issued 1o LATURINE F.
LUCKEY iz REVOKED. However, revocation is STAYED and a probationary
license shall issue for thrae {3) years on the terms and condifions below.

&. Psychiatric Technician. License PT 26367 issued 1o MARK éTE‘ﬁEH
REITZEL i: REVOKED. However, revocation is STAYED and a probationary
license shall issue for three (3) vears on the terms and .condibions below, .

CONDITIONS OF PROBATION
1. OBEY ALL LAWS

Each rEprndE‘m shali obey all federal, state and Jocal laws, including all
statutes and regulations governing the license. Respondeuts shall-submit, in
writing, a full and detailed account of any and all violalions of the law,
including alleged viclations, to the Board within five (5 days of occurrence.

To ensure compliance with this candmon__. rf:sl}ondc:nt: shall su‘mmt
fingerprints through the Department of Justice and Federal Burean of
Investigation wittun thirty (30) deys of the eifective date. of the decision,

unless the Board determines that fingerprints were previously submitted by the
respandents to the Board,

Each respondent shall also submit 1o the Board a recent 2” x 27 photograph of
himselfihersal? within thirty {30) davs of the effective date of the decision.

If a respondent 1s under a criminal court order, including probation or parole.
and the order is violared, it shall be deemed & violation of these probation
conditlons.



COMPLIANCE WITH PROBATION PROGRAM

Each respondent shall filly comply with the conditions of probaticn
estzhlished Hiy the Board and shal! cooperale with represeriarives of the Board.
in is monitoring and investigation al the respondantls” com pliancs with the
Prohaton Program:,

Upon successful completion of probation, a -ggpandent’s.lcense will ac fully
restored.

SUBMIT WRITTEN REPORTS

Fach respondent shal: submit or causs 1o e submitted, undar penalty of
perjury, any written reports, declarations znd verification of actions as recuirsd
by the Board or its representatives, ‘These reports of declarations shail contain
statemnents relative to respondents’ compliance with ajl the conditicns of the
Board’s Program. Respandents shall ‘mmediately sxecute all release of
infarmation forms as may be required by the Board or iis representaiives,

In the first report, cach respondent shall provicde a bist of all stases and
reritories where hefshe has ever besr licensed as & vocational/pracrica, nurse,
nsychiatric technician, or registered nurss, Fach respomdent skall provide
in[ormation reparding the status of gach license and any change in license
stalus during the period of probation. Fach respondent shail inform the Board
if hefshe applies for or oblams a nevw nursirg or psychiatric technician license
during the period of probarion,

Each respandent shail provide a copy of the Board’s decision o the regulatory
agency in every state and territory in which heishe has applied for or aolds 2
vocational/practical nurse, psychiatric techmeian and/os registered nurse
license,

NOTIFICATION OF ADDRESS AND TELEPHONE NUMBER
CHANGE(S) -

Each respondent shall notify the Board, in writing, within five () days of any

~ change in address or leiephane nurmber(s).

A respondeat’s Tailure o claim mail sent by the Board may be deemed 2
violation of these probation conditions.



5 I\U[IF]CATIU\T OF RESIDENCY OR PRACTIC]Z D‘LTSIDE OoF
STATE

Each re:poqdmt qhal] notify the Board 131 xmtmgj ml}zm five (5 } da}fs if
heishe Jeaves Cﬂ_110m1 10 reside or practice in-another state. Periods of
residency or practice outside of California shall not apply loward a reduction
of this probation time psriod. If respondent resides or practices putside of
Californid, the period of probation shall be antomatically extendad for the
same time period hefshe resides or practices outside of Califormia. Each
respendend shall provide writlen notice to the Board within f'n &.(3) days of
any change of residency.or practice.

Each respondent shall notify.the Board, in writine, within five (5) days, upon
his/her return 1o Califorma.

b MEETINGS WITH BOARYD REPRESENTATIV E(5)

Each respondent shall appear in persop at meetings as directed by the Board or
its designaled representatives.

7. NOTIFICATION TO EMPLOYER(S)

When currently empioyed or applying for emplgyment i_n apy capacity inany
health care profession, respandent shall notify-histher employer of the
probationary status of respondents’ license. This notification to the
respondents’ current health care employer shall occur no Jater than the
effective date of the Decision. Respendent shall notify ahy prospective health
care emplover of is'her probatmnaw status with the Board prior to accepiing
such employment. At a minimum, this notification shall be accomplishec by
providing the employer or prospective employer with a copy of the Board's
Accusanon-and Disciplinary Decision.

The Health Care Profession includes, but i3 not limited to: Licensed
Vocational Nurse, Psychiatric Technician, Registered Nurse, Medical
Assistant, Paramedic, Emersency Medical Technician, Certified Nursing
Agsistam, Homes Health Alde, and all other ancillary technica) health care
pDclElﬁﬂS.

Each respondent shall cause each health care employer to submit to the Board
all performance evaluations and any other employrnent relaled Teports as
required by the Board. Each respondent shall notify the Board, in writing, of
anv difficulty in securing empiover reports within five (3) days oi ' such an
sverl.



Fach respondert shall notify the Board, in writing, within five (37 days of any
change in employment sialus. Fach respondent shal, motify the Board, n
writing, i hefahe is terminaied or separaled, regardless of cavse, from: any
aursing or acalth care related employment with 2 full explanation of the
circumstances surrounding rhe lermination of separation,

"EMPLOYMENT REQUIREMENTS AND LIMITATIONS

Respandents, Gray. Reitzel and Clement skall work in hisfher iicenssd
capacity ir the state of California. This practice shall cansist of ne iess than
six (6) continuous menths and of no tess than twenty (201 hours par vweed.

Respondent Luckey shall wark in his‘her licensed capacity in the state of
California. If Luckey wishes 1o remain tetired, she and the Board shai
establish a minimum level of hours of employment Lo allow her 1o mezt this
ragilivement. : :

Respondenis shatl not work for a nurses’ registry or 1n any private duly
nosition. a temporary nurse placement agancy, as a faculty member (n an
accredited ot approved school of nursiag, or as ar instructor it & Board
aporoved continuing sducation course cxcepl as aporoved, in writing, by the
Board. Respondents shall wark only on a regularly assigned, identisizd anc
pradetermined work sits(3) and shall not wark n a fioat capacity excepl as
approved, in writing, by the Board.

Resnondent Luckey may semain in the capacizy 25 a retired ansuitant serving
ihe PDC, :

SUPERVISION REQUIREMENTS

Before commeneng or continuing employment in any health care orofessioln.
each respondent shall obtain approval from the Board of the supsrvision
arevided to the respondents while empioyed,

Respondents shall not function as a charge nurse {i.e., work ir anv healthcare
setting as the person who oversees or directs [icensed vocational narses,
psvchiatric technicians, cenified nursing assistants or uniicensed assistive
personne’) ar supervising psyehiatric technician during the neriod of prabation
excepl as approved, in writing, by the Board.

|~
el



10,

11.

12.

COMPLETION OF EDUCATIONAL COURSE(S)

Each respondent, at nis or her own expense, shall enroll and SU\.-EBSSFU.H}
complele & course(s) substantial]y refated lothe v li:llat‘an{S} no lafer than the
and of the first vear of probatien. One of the courses respondents.shali earoll
in and complete shall be a course which focuses on ethics and integrity.

The coursework shali be ir: addition to that reguired for license renewal. The
Board shall notify the respondents.of the course content and number-of conlact
hours required. Within thirty {30) days of the Board’s written notification of
assigned coursework, respondents shall submit a written plan to comply with

this requirement. The Board shall approve such plan prior to enrollment 151
any course ol study.

Unon suceessfil completion of the course, respondents shall submil * ‘original”
completion certificates Lo the Board within thirty (30] days of course
completlon.

MAINTENANCE OF VALID LICENSE

Each respandent shail, al al) times, maintain an aclive current license with the
Board including ary peried of suspension.

1f an initial license must be issued (Statement of Issues) or a lwensa i
reinstated, probation shall not commence unti! a license is jssued by the Board.
Respondents must complete the licensure process within two (2} vears from
the effective date of the Board’s decision.

Should a respondent’s license expire, by operation of law or ofhf:rwme upon
renewal or reinstatement, respendent’s license shall be subject to any-and al}
conditions of this probation not previously satisfied.

COST RECOVERY REQUIREMENTS
Respondents shall pay to the Board costs associated with its investigation and

enforcement pursuant te Business and Professions Code section 125.3, the
armounts that Tallow.

Grray: §5.667 50
Clement: $5.436.510
Luckey: 53,728 80
Reitzel: $35,351.63



13.

14,

Respondents shall be permutted 1o pay fhese cOSLE (n 4 payment pian aporoved
by the Roard with pavmenis to be compieted noe laler than three monifs prior
ta the erd of the probation period. The filing of Bankruptey by a respondsnt
shall not refieve respondent of his/her responsibility 1o reimburse the Board [
jtg investigation and prosecutlon 2osls. Faijlurc to make payments in

ancordance with any formal agreemem entersd (210 with the Board or puralant

to any Decision by thg Board ckall be considescd & vinlation of probation.

[f a respondent has not complied wiln this candition during the probationary
perind, and respondenit presents qufficient documentation of hisfher goac faitn
effort ta comply with this condition, and il'no ather conditions have besn
viglated, the Board or its representatives may, upan written request frore (ne
raspondent, exterd Lthe propation period up o one vear, without further
hearing. in order to camply with this copdition. During the exicnsion, a.
original condtions of protation will apply.

Excent as provided above, the Beard shall not rengw or reinstate the livense ol
any respondent wic has failed 1o nay all the costs as directed in a Docision.

LICENSE SERRENDER

During probation. if a respondent ce2ses practicing due to retitement, neith
reasons, of is otherwlse unadle to salisfy the condilions o7 probauon,
respondent may surrender his/her eense (o the Board, The Board reserves the
eight to cvaluate respondent’s request and to exercise its discretion whether ta
grant the request without further hearing, Upan formal acceptance of the
renderad license, respondents will no \onger be supject to the congitions of
nrobation,

Gurrender of a respondent’s [icense sha! be considers=d a disciplinary action
and shail become a part of respandants’ ticense nistory with (he Board. A
licensee whe surrenders aissher license may petition the Baard for
reinstatement no sooner than the following mintmum seriods from the
affoctive date of the disciplinery decision for the surrender;

Threc {31 vears for reinstatemeant of 5 license swrendered for any reason other
than & menilel or physical iliness: ar
Omne (1) year for a ficzrse surrendered for a mental or physical liiness.

VIOLATION OF PROBATION
If & respondent wiolates the concilions o7 hisfher srobavion. the Board, uiter
giving the respondent notice ard an onpariunity to be heard, may set aside he

stay arder and impose the stayed & scinline (denialirevocation) of the
respondert s Ceense. during probation. an accusation or patition to revoks

3



prabation has been filed agzinst a respondent’s license or' the Atiorney
(izneral’s Office has been requested to prepare an accusation or pelition to
revoke probation against a respondent’s licenss, the propationary. period shall
aulomaticalty be extendec and shall not expire untit the accusation or peation
has been acted upon by the Beard.

Dated: Noverber 26, 2008

N ELIZABETH 5ARLI
Administrative Law Judge
Oifice of Administrative Hear:ngs

el
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Supervising Deputy Attorney General an £
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Deputy Attorney General
300 Seo. Spring Street, Suite 1702
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Attorneys for Complainant
BEFORE THE
BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No, ST-2303-7249
RICHARD LOYD GRAY
285 5. Red Oak Street ACCUSATION
Porterville, CA 33257
Psvchiatric Technician License No. PT 30932

Respondent.

Complainant alleges:
PARTIES _

1. Teresa Bello-Jones, 1.D., M8 N., RN. (Complainant} brings this
Accusation solely in her official capacity as the Executive Officer of the Board of Vocational
Nursing and Psychiatric Technicians, Department of Consumer Affairs.

2. On or about May 14, 2001, the Board of Vocational Nursing and
Psychiairic Technicians issued Psychiatric Technician License Number PT 30932 to Richard
Loyd Gray (Respondent). The Psychiatric Technician License wag in full force and effect at all
times refevant to the E:harges brought herein and will expire on January 31, 2009, mless renewed.

JURISDICTION
. B, This Accusation is brought before the Board of Vocational Nursing and

Psychiatric Technicians (Board), Department of Consumer Affairs, under the authority of the

1




10
1
12
13
14
15

16

following laws. All section references are to the Business and Professions Code unless otherwise
indicated.

STATUTORY and REGUEATORY PROVISIONS

4. Section 4520 of the Business and Professions Code (Code) provides, in
pertinent part, that the Board may discipline any licensed psychiatric technician for any reason
provided in Article 3 {commencing with section 4520} of the Psychiairic Techniciaﬁs Law (Code
§ 4300, et. seq.) |
| 3 Section 118(b) of the Code provides, in pertinent part, that the expiraion
of a license shall n-::;t deprive the Board jurisdiction to proceed with a disciplinary action during
the period within which the license may be renewed, Testored, reissued or reinstated. Under
section 4545 of the Code, the Board may renew an expired license at any time within four years
after the expirahon. _

8. Section 4321 of the Code states:

"The board may suspend or revoke a license 1ssued under this chapter [the
Psychiatric Technicians Law (Bus. & Prof Code, 4500, et seq.)] for any of the following reasons:

"(a) Unprofessional conduct, which includes but is not limited to any of the
following:

(1) Incompetence or gross negligence in carrving out usual psychiatric technician

functions.

{d) Violating or attempting to violate, directly or indirectly, or assisting it or
g g

abetting the violation of, or conspiring to viclate any provision or terms of this chapter.

(i} The use of excessive force upon or the mistreatment or abuse of

any patient. . ..

—

7 California Code of Regulations, titls 16, section 2576.5, states:
“The licensed psychiatric technician performs services Tequiring technical and

mannal skills which include the following:




1 {ay Uses and practices basic assessment (data collection), participates in planning,
5 || exccutes interventions in aceordance with the care plan or treatment plan, and contnbates o
3 || evaluation of individﬁalized intervemntions related to the care plan or treatment plar.
4 (b) Provides direct patient/client care by which the licenses:
3 J (1) Performs basic nursing services as defined in subdivision {a};
6 | {2} Administers medications;
7 (3) Applies cr;:-mmunication. skills for the purpose of patient/client care and
g Il education; and
9 (4) Contributes to the development and implementation of & teaching plan related
10 | to self-care for the patient/client.™
11 B. California Code of Regulations, title 16, section 2376.6, states.
12 “(a) A licensed psychiatric technician shall safeguard patients”/clients’ health emd
13 || safety by actions that include but are not limited to the following:
i4 {1} Reporting to the Board acts specified in Section 4521 of the Business and
15 1 Professions Code;
16 (2) Documenting patient/client cars In accordance with standards of the
17 || profession; and
I8 (3) Performing services in accordance with Section 125.6 of the Business and
19 | Professions Code.
20 {b) A licensed péychiatﬁc technician shal! adhere to standards of the profession
21 || and shail incorporate ethical and behavioral standards of professional practice which include but
22 || are not limited to the following,
2% " (1} Maintaining current knowledge and skills for safe and competent practice;
24 {2) Maintaining patient/client confidentiality;
23 {3} Maintaining professional boundaries with the patient/client;
26 {4} Abstaining from chemical/substance abuse; and
27 (5} Cooperating with the Board durng investigations as required by Section
28 | 4571.2 of the Business and Professions Code.
3
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(c) A violation of this section constitutes unprofessional conduct for purposes of
initiating disciplinary action.”

9, California Code of Regulations, title 16, section 2577, states:

«Ac set forth in Section 4521 of the code, gross negligence is deemed
unprofessional conduct and is grounds for disciplinary action. As used in Section 4521 “gross
negligence’ means a substantial departure from the standard of care which, under similar
circumstances, would have ordinarily been exercised by a competent licensed psyehiatne
technician, and which hag or could have resulted in harm to the consumer. An exercise df 30
slight a degree of care as to justify the belief that there was a conscious disregard or indifference
for the health, safety, or welfare of the consumer shall be considered a substantial departure fiom
thé above standard care.”

10, California Code of Regulations, title 16, section 2577.1, stares:

“As set forth in Section 4521 of the code, incompetence 13 deemed unprofessional
condugt and is grounds for disciplinary action. As used in Section 4521, 'incompetence’ means
the lack of possession of and the failure to exercise that degree of learning, skill, care and
experience ordinarily possessed and exercised by responsible licensed psychiatric technicians.™

COST RECOVERY

11.  Section 125.3 of the Code provides, in pertinent part, that a Board may
request the administrative Jaw judge to direct 4 licentiate found to have commmtted a violation or
violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation
and enforcement of the case.

STATEMENT OF FACTS

12, In April 2003, client A M. was a 37 year old, developmental disabled,
sesident on Unit 17 at Porterville Developmental Center (PDC). Client A.M. was approximately

six feet tall and weighed approximately 250 pounds, Client A M, was deaf and mute, but could

1, In order to protect the privacy of the client and has family, only the initials of the cHent
will be used in this document.
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read lips. He was diagnosed with parancid schizophrenia and mild mental retardation. While a
resident at PDC, Client A M. had & history of engaging in various dangerous and disturbing
behaviors due to s unstﬁble mental status.

Licensed psychiatric technicians and psychiatric techmician assistants employed at
PDC are instructed in Active Treatment Crisis Management (ATCM). ATCM training teaches
emplovees how to handle aggressive and/or assaultive clients. If a client assaults staff,
employees at FDC are to “escape, evade and get help.” Tn a crisis situation, an escape and gvade
response may escalate into a physical intervent:ion or “containment” of the client. Pursuant to
PDC policies and procedures, there are no one-person containment procedures. The minimiim
number to staff required to “contain” a client is two staff members, and the raxitum mimber 15
five staff members. Respondent had been trained in both ATCM protﬁmls and in PDC pelicies
on “coniainments.”

In April 2003, Client A.M. exhibited an pattern of escalating behavior and refusal
to take routine medication. On April 13, 2003, Client A M. became angry and upset. Chent
AM. took the keys of a PDC staff member and stabbed the staff merrber in the stomach with one
of the kevs. This was reported to Respondent. Respondent activated his alarm and pursued
Client A.M. Respondent initiated and attempted 10 “contain™ Client A M through the use of a
phe person contaimment. Respondent was attemphing to contain Client A.M. by lving on the back
of the struggling client. Respondent placed hus arm around Client A M.’s neck. This was not an
approved ATCM containment procedure.

Two PDC staff members arrived in respense to Respondent’s alarm. Even though
the addirional statf members were attenipting to contain the arms of Client A M., Respondent
continued to lay across the client’s back with his arm around Client A.M."s neck. Respondent
then proceeded to pull the upper body of Client A.M. off the floor, while still positioned on the
Client’s back and with his arm around Client A M. ’s neck, in an atlempt to apply restraints, This
was not the correct procedure for the application of restraints.

After several minutes of attempting to “contain” Client AM., the Chent

eventually stopped struggling. Client A M. died. The medical examiner determined that the

5
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cause of Client A.M.’s death was “Cardiac dysrhythmia due to prolonged left carotid artery
compression.”

FIRST CAUSE FOR DISCIPLINE

(Incompetence and/or Gross Negligence} _

13.  Respondent is subject to disciplinary action under Code section 4521,
subdivision {a)}(1), as defined by California Code of Regulations, title 16, sections 2576.5,
2576.6, 2577 and 2577.1, on the grounds of incompetence and/or gross negligence, in that
Respondent departed from, and/or substantially departed from, the standard of care ordinarily
possessed and exercised by a responsible licensed psychiatric t-eclmician. The circumstances gre
as follows:

a. On or about April 13, 2003, Respondent failed to follow proper procedures
of ATCM and the policies and procedures of PDC when he initiated an improper and unsafe one
person “containment” of Client A.M., as more fully set forth in paragraph 12, above.

b. On or about April 13, 2003, Respondent failed to ensure the safety of
Client A.M. by placing his arm around the client’s neck, as more fully set forth in paragraph 12,
above.

SECOND CATUSE FOR DISCIPLINE

(Use of Excessive Force / Mistreatment / Abuse)

14, Respondent is subject to disciplinary action under Code section 4521,
subdivision (1), in that on about April 13, 2003, Respondent used excessive force, mistreaied,
and/or abused Client A.M., as more fully set forth in paragraphs 12 and 13, above.

PRAYER |

WHEREFORE, Complainani requests that a hearing be held on the matters herein
alleged, and that following the heaning, the Bdard of Yocational Nursing and Psychiatric
Technicians 1sgue a decision:

13 Revoking or suspending Psychiairic Technician License Number PT
30932, issued to Richard Loyd Gray.

2. Ordering Richard Lovd Gray to pay the Board of Vocational Nursing and

G
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Psvchiatric Technicians the reasonabie costs of the investigation and enforcement of this case,
pursuant to Business and Professions Code section 125.3;

. 2 Taking such other and further action as deemed necessary and proper.

DATED: Fekruery 7, 2008

//@é%

TERESA BELEG JONES, 1D, M.S N, RN,

Executive Officer

Board of Vocational Nursing and Psychiatric Technicians
Department of Consumer Atffairs

State of Califorma

Complamnant
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